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QUESTIONS PRESENTED FOR REVIEW
1. Whether this is this a case where there exist any "special and important
reasons," under Rule 46 of the Utah Rules of Appellate Procedure that should
cause this Court to review the Court of Appeals decision.
2. Whether it would it be a wise use of this Court's resources and those of
the parties for this Court to grant the requested Writ and require a full briefing and
oral argument when the result reached by the Court of Appeals is clearly correct
inasmuch as (a) U.S. Energy failed to object to the procedure utilized in
submitting punitive damages to the jury; (b) the jury was properly instructed on
the law of punitive damages; and (c) the award of attorney's fees was proper
where Dejavue was clearly successful in defending against U.S. Energy's breach
of contract counterclaim.
DECISION OF THE COURT OF APPEALS
The most current official report of the Court of Appeals decision appears as
Dejavue v. U.S. Energy, 383 Utah Adv. Rep. 9 (Utah App. 1999).
STATEMENT REGARDING JURISDICTION
Dejavue agrees with U.S. Energy's statement regarding jurisdiction
appearing at the bottom of the first, unnumbered, page of U.S. Energy's Petition.
CONTROLLING PROVISION OF LAW
Rule 46 of the Utah Rules of Appellate Procedure provides, in part:

1

a.

Review by Writ of Certiorari is not a matter of right but a
judicial discretion, and will be granted only for special and
important reasons. (Emphasis added.)

U.S. Energy has also cited other provisions of law that relate to the
substantive issues presented to the Court of Appeals. Dejavue does not disagree
that the other provisions relate to the substance of U.S. Energy's claims on
appeal, but asserts that, at this juncture, the controlling provision is Rule 46 of the
Utah Rules of Appellate Procedure.
STATEMENT OF THE CASE
Plaintiffs Dejavue, Inc. ("Dejavue"), Allison Nord ("Nord), and Christine
Schultz ("Schultz") sued U.S. Energy Corporation ("U.S. Energy"), under various
causes of action, for conduct U.S. Energy engaged in during the course of a
business relationship between the parties that began in 1995. R. at 1-88.
Plaintiff Nord asserted a cause of action for intentional infliction of emotional
distress. Dejavue asserted claims for breach of contract, forcible entry and
unlawful detainer, conversion, misrepresentation, and unjust enrichment. See
Jury Instructions, R. at 1260-85; Amended Complaint, R. at 1029-47. U.S.
Energy asserted a counterclaim for breach of contract, misrepresentation,
contractual indemnification and accounting. See Jury Instructions, R. at 1286-87;
Counterclaim, R. at 126-32.
The case was tried to a jury over four days. Dejavue submitted a proposed
Special Verdict Form (R. at 1371-77) and U.S. Energy submitted proposed
2

General Verdicts (R. at 1314-15). The case was ultimately submitted to the jury
on General Verdicts, with separate General Verdicts regarding the claims of
Plaintiff Nord, Plaintiff Dejavue, and U.S. Energy, on its counterclaim. R. at 138385. The jury returned a verdict in favor of Plaintiff Dejavue and against U.S.
Energy for $90,871.00 in compensatory damages and $62,500.00 in punitive
damages. R. at 1385-86.
After the jury returned its compensatory award in favor of Dejavue, the
case was submitted to the jury for punitive damages. R. at 1726; Tr. at 1331.1
U.S. Energy did not obiect to the procedure used by the trial court for submission
of punitive damages to the jury for its consideration. U.S. Energy neither moved
for a directed verdict on punitive damages, nor challenged the sufficiency of the
evidence to support the submission of the case to the jury on punitive damages.
R. at 1726; Tr. at 1323-34. In addition, U.S. Energy failed to submit any contrary
jury instructions on punitive damages and did not object to any instructions given
to the jury. Id. Before the Court of Appeals, U.S. Energy conceded during oral
argument that the jury instructions given on punitive damages were sufficient to
instruct the jury on the law. Dejavue, 383 Utah Adv. Rep. at 10, fl 16.

1

When the Record was prepared for appeal, transcripts of the court
proceedings were given a Record cite for each volume, but the individual pages
of each volume were not given a Record cite. For ease in reference, citations
have been made to the Record cite for the volume, with an additional citation to
the specific page of the transcript.
3

In post-trial proceedings, the District Court concluded that Dejavue was
entitled to an award of attorney's fees as a prevailing party under the Sublease
Agreement and pursuant to Utah Code Ann. § 78-27-56.5. R. at 1524-26;
Deiavue. 383 Utah Adv. Rep. at 9, U 5. The District Court also entered detailed
Findings of Fact and Conclusions of Law regarding the award of attorney's fees,
to the proposed content of which U.S. Energy filed no objection. Both the trial
court and the Court of Appeals found that Dejavue successfully defended against
U.S. Energy's breach of contract counterclaim. Id. at 11, ffll 19, 21. Both the trial
court and the Court of Appeals found that the Dejavue's claims involved a
common core of facts and related legal theories. Id. at H 21. The trial court
specifically found that:
. . . the claims advanced by Dejavue, and interposed as defenses to
the counterclaims, were based on inter-related theories and arose
from a common core of facts ... Each of Dejavue's claims submitted
to the jury were intertwined with its defenses of the breach of
contract... counterclaims and arose from a common core of facts.
R. at 1670-71, mi 19, 22; Deiavue, 383 Utah Adv. Rep. at 11, H 21.
Because U.S. Energy did not dispute any of these specific and detailed
factual findings by the trial court, the Court of Appeals accepted them as true. \&,
U.S. Energy's statement that "most of Plaintiffs claims are unrelated to
Defendant's contract counterclaim" (Petition at 2-3) is contrary to the findings of
the trial court.

4

U.S. Energy also asserts in its Statement of the Case (Petition at 2) that
the trial court did not reduce Dejavue's attorney fees for unsuccessful claims.
The Findings relating to ^aorney's fees specifically removed fees related to the
pursuit of the unsuccessful Intentional infliction of Emotional Distress claim. See
Findings, R. at 1670, U 18. However, because the trial court determined thai, the
claims asserted by Dejavue and Dejavue's defense of U.S. Energy's counterclaim
for breach of contract invah'ecl a common core of facts and related legal theories,
the remaining fees requested by Dejavue were appropriate. See Findings, R. at
1670, fl 19; Dejavue, 383 Utah Adv. Rep. at 11, U 21. Although U.S. Energy
challenged Dejavue's entitlement to attorneys fees, U.S. Energy never challenged
the reasonableness of Dejavue's fees. Dejavue submitted detailed billing
statements and expert affidavits of three local attorneys specializing in civil
litigation who attested to both the reasonableness and necessity of Dejavue's fee
request, r,. c\ \A44-JJ.

,. .O. Energy presented no evidence to refute the

reasonableness of Deiavue:s foe request. Accordingly, the Court of Appeals
affirmed the trial court's exercise of discretion in awarding Dejavue's fee request
and further awarded Dejavue reasonable fees incurred on appeal. Dejavue, 383
Utah Adv. Rep, at 11, <;j 21,23.

5

RESPONSE TO "ARGUMENT" PORTION OF PETITION
I.

U.S. E lERGY'S PETITION SHOULD BE DENIED BECAUSE THE
DECISION OF THE UTAH COURT OF APPEALS IS CONSISTENT WITH
ESTABLISHED UTAH LAW.
First and foremost, U.S. Energy bears the burden in a Petition for Writ of

Certiorari \o demonstrate that there are "special and important reasons for issuance
of writ." U.S. Energy asserts that the writ should be granted because the issues
presented involve questions of law that are undecided or that are contrary to
previous decisions of the Utah appellate courts. Petition at 6. However, U.S.
Energy fails to acknowledge that the bulk of the opinion issued by the Court of
Appeals was decided under clearly established law regarding the marshalling
requirement and waiver.2 On the punitive damages issue, the Court of Appeals
found that U.S. Energy failed to marshal the evidence in support of the punitive
damage award and waived any assertions of error on appeal because it failed to
object to the procedures used in the trial court. Deiavue. 383 Utah Adv. Rep. at 10,
ffil 10-16. With regard to Dejavue's attorneys fees, the Court of Appeals decided,
based on established Utah law and the unchallenged findings of fact of the trial
2 U.S. Energy asserts that its failure to object to the admission of the annual
report creates an issue of first impression for this Court to consider. Petition at
13. The issue of waiver has, however, been addressed by this Court on many
occasions. It is not an issue of first impression. U.S. Energy has failed to identify
any portion of § 78-18-1(2) that excuses U.S. Energy's waiver. U.S. Energy has
also failed to identify a single case from Utah or any other jurisdiction where a
court has held that any of the claimed errors with regard to the award of punitive
6

court, that the award to Dejavue for fees was proper. Id, rr* i r> '" "Tv" -" ;•

; s.

Energy has failed to identify any legitimate basis for the issuance of a writ in this
case.
A.

PUNITIVE DAMAGES

In attacking the award of punitive damages on appeal, U •>. Energy
challenged the sufficiency of the evidence to submit the issue to the jury, the
procedure for submission of the issue to the jury and the admission of U.S.
Energy's 1997 annual report during the compensatory damages plies:,• U.S.
Energy Opening Court of Appeals Brief at 9-17. U.S. Energy never raised these
issues during the trial and now attempts to minimize or overlook its failure to
preserve the issues for appeal.
U.S. Energy also fails to acknowledge in its Petition that I! foiled I J rr.arsr.cd
the evidence in support of the punitive damages award. The Court of Appeals
specifically found that U.S. Energy failed to marshal the evidence in support of
the jury's verdict (Dejavue, 383 Utah Adv. Rep. at 10 fi 13-14), that U.S. Energy
failed to object to the procedure used at the trial court \ id. at *j[ 15-16), and tnat
U.S. Energy failed to object to the admission of the annual report. Id. at fl 11.
The Court of Appeals opinion affirming the punitive damages award did not
involve issues of first impression or involve decisions inconsistent with
established Utah law.

damages was an error that need not be preserved by a specific objection.

1.

Marshalling Requirement is Settled Utah Law.

The requirement that the appellant must "marshal the evidence supporting
the verdict" when challenging the sufficiency of the evidence in support of a
verdict, is established law. id. at 10 fl 12 (quoting Von Hake v. Thomas. 705 P.2d
766, 769 (Utah 1985); Cambelt Int'l Corp. v. Dalton, 745 P.2d 1239, 1242 (Utah
1987)). U.S. Energy failed to do so on appeal, and in fact, the Court of Appeals
noted:
U.S. Energy ignores evidence that it forcibly removed Dejavue
from the leased premises, as well as evidence that it failed to
negotiate the motel management agreement in good faith. Finally,
U.S. Energy overlooks evidence that it converted Dejavue's
restaurant equipment and used it for two years without Dejavue's
consent.
Instead, U.S. Energy merely states those facts most favorable
to its position and ignores the contrary evidence.
Deiavue. 383 Utah Adv. Rep. at 10, fflj 13-14. The Court of Appeals properly
refused to consider U.S. Energy's claim that the evidence was insufficient to
support the punitive damage award.
2.

Preservation of Issues for Appeal is Established Utah Law.

The Court of Appeals also held that, since U.S. Energy failed to object to
the procedure used by the trial court when moving to the punitive damages
phase, that issue was waived. Deiavue. 383 Utah Adv. Rep. at 10, fl 15. After the
jury returned its verdict in favor of Dejavue and against U.S. Energy (R. at 1726;
Tr. at 1322-23), the trial court asked counsel for both parties if there were any
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motions. Counsel for U. S. Energy stated: "No - that - we accept the jury's
verdict as I understand it." R. at 1726; Tr. at 1323. The Court, without objection
from the Appellant, then explained to the jury that they were to consider the issue
of punitive damages. R. at 1726; Tr. at 1223-25 Punitive damages jury
instructions were then read to the jury and counsel for both parties were allowed
t.-i .wjiifcj R at 17?r>. Tr at 1325-31. As articulated by the Court of Appeals, U.S.
Energy "concedes that it failed to object to the procedure followed by the trial
court in this regard." Dejavue, 383 Utah Adv Rep. at 10, Tj15.
U.S. Energy also conceded during oral argument before the Court of
Appeals that the jury instructions on punitive damages were sufficient to instruct
the jury on the law. See Id. at. fl 16 The Court of Appeals therefore correctly
assumed that the jury followed those instructions M.
With regard to the introduction of the annual report, again, U.S. Energy
failed to object to the admission of the report. Judge Wilkins, writing for the
Court, noted:
It is well settled that issues not raised before the trial court are waived on
appeal. See State v. Schreuder, 726 P.2d 1215,1222 (Utah 1986).
Dejavue, 383 Utah Adv. Rep. at 10, fl11.
As referenced supra and in Dejavue's Brief before the Court of Appeals , Rule
103 of the Utah Rules of Evidence and numerous appellate opinions require the
preservation of error at the trial court for the issue to be addressed on appeal. See

ij

Deiavue. 383 Utah Adv. Rep. at 10; Dejavue Brief at 13. It has long been held that
a challenge to the admission of evidence requires a clear and definite objection.
Staqmeyerv. Leatham Bros., 20 Utah 2d 421, 439 P.2d 279, 282 (1968); see also
Tooele County v. Ferrebee, 844 P.2d 308, 314 (Utah 1992) (failure to object
constitutes waiver of the issue of admissibility of evidence); State v. Eldredge, 773
P.2d 29, 34-35 (Utah 1989) (party must make an objection at trial to preserve an
evidentiary error).
This principle is based upon Rule 103 of the Utah Rules of Evidence that
provides:
a. Effective or Erroneous Ruling. Error may not be predicated upon
a ruling that permits or excludes evidence unless a substantial
right of the party is affected; and
(1) Obejction. In case the ruling is one admitting evidence, a
timely objection or motion to strike appears of record, stating
the specific ground of objection, if the specific ground was not
apparent from the context....
(emphasis added).
Rule 103 recognizes the importance of providing the trial court with an
opportunity to prevent and correct an error when it occurs. VanPyke v. Mountain
Coin Mach. Distributors, Inc., 758 P.2d 962, 964-65 (Ut. App. 1988).
The Court of Appeals opinion with regard to punitive damages is primarily
based upon U.S. Energy's failure to preserve any of these issues for review on
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appeal. This area of the law is settled Utah law, was appropriately applied by the
Court of Appeals and the opinion should not be disturbed.
3.

The Introduction of the Annual Report Was Not
Reversible Error.

Although the issue has been waived by U.S. Energy, Dejavue pernio out
that the introduction of the report was not reversible error. For the first time on
appeal U S.;:. v:rg-' suggests that the admission of the report should be
considered by this Court, despite its failure to c ' v d o\ [• ,ai !: us -;;aim of "plain
error" was not presented to the Court of Appeals, and should not be considered
now. An analogous situation was addressed in State v. Dunn, 850 P.2d 1201,
1220 (Utah 1993), where this Court held that arguments first asserted at oral
argument, but not briefed, are waived for consideration. Similarly, when the
Court of Appeals was not presented with a plain error argument, and has
rendered its decision, such a desperate argument should not be considered by
this Court for the first time in a Petition for a Writ of Certiorari. Moreover, the
plain error exception requires that U.'" Fnergy jiuv.- tr.cVi an error exists, that the
error should have been obvious to the trial court, and that the error was harmful.
Dunn, 850 ?.2d at 1208-09. U.S. Energy has not carried its burden to
demonstrate either the obviousness or the harmfulness of admitting the annual
report.
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If this Court were to consider the merits of U.S. Energy's arguments
regarding the admission of the annual report, it should be noted, as argued before
the Court of Appeals (Dejavue Brief at 15-18), that the annual report was
introduced as impeachment evidence, and not for any improper purpose. In
addition, no reference was made by counsel to U.S. Energy's financial condition
during the compensatory damages phase. Dejavue Brief at 18. Furthermore, the
exhibit was one of just under one hundred voluminous exhibits. The punitive
damage award of $62,500 was neither unreasonable nor disproportionate to the
compensatory damage award of $90,871.00. U.S. Energy failed to identify any
prejudice suffered as a result of the introduction of the annual report because
there was none.
In sum, the Court of Appeals affirmed the jury's punitive damage award
consistent with well established Utah law. U.S. Energy failed to marshal the
evidence in support of the verdict, failed to object to the procedures used at trial,
and failed to object to the introduction of the annual report. This case, which was
decided on the bedrock appellate principles of marshalling and preservation of an
issue/waiver, does not involve special and important reasons for the use of this
Court's resources to review the correctly decided opinion of the Utah Court of
Appeals.

12

B.

ATTORNEY'S FEES

The Court of Appeals' affirmation of the trial court's conclusion that
Dejavue was the prevailing party under the Sublease Agreement and entitled to
attorney fees incurred in presenting its theories is also based on established Utah
law and does not present any issues of first impression. The Court of Appeals
affirmed, first, that Dejavue was entitled to attorney's fees under the Sublease
Agreement pursuant to the reciprocity statute (Utah Code Ann. § 78-27-56.5) and
the explicit terms of the contract. See Deiavue, 383 Utah Adv. Rep. at 11, fl 18.
U.S. Energy now asserts, for the first time, that "under the strict terms of the
contract, neither party was entitled to attorney fees." Petition at 14.
The Sublease Agreement provides that "in the event of default" by the
tenant, the landlord would be entitled to "court costs and reasonable attorneys'
fees, incurred by the Landlord in recovering possession of the Premises and
damages incurred by the Landlord." Sublease Agreement, 1J19.02; U.S. Energy
Brief, Addendum at 45-47. Based upon this language, the Court of Appeals
concluded that Dejavue is "clearly entitled to an award of attorney fees if it indeed
prevailed on either its own breach of contract claim, or in defending against U.S.
Energy's breach of contract counterclaim." Deiavue, 383 Utah Adv. Rep. at 11, fl
18. U.S. Energy's assertions that neither party would be entitled to fees is
contrary to the language of the contract.
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Second, the Utah Court of Appeals found that the fee award to Dejavue
was appropriate based upon established case law. Ici. at ^ 20. The Court of
Appeals noted that when "a plaintiff brings multiple claims involving a common
core of facts and related legal theories, and prevails on at least some of its
claims, it is entitled to compensation for all attorney fees reasonably incurred in
the litigation." Id, at fl 20 (citing Hensley v. Eckerhart, 461 U.S. 424, 435, 103 S.
Ct. 1933,1940 (1983)). This legal analysis stems from the United States
Supreme Court and has been reiterated in other Utah state and federal appellate
opinions cited by the Utah Court of Appeals. Dejavue, 383 Utah Adv. Rep. at 11,
U 20 (citing Stewart v. Donqes. 979 F.2d 179,183 (10th Cir. 1992); Jane L. v.
Banqerter, 61 F.3d 1505,1512 (10th Cir. 1996); Durant v. Independent Sen. Dist.
No. 16, 990 F.2d 560, 566 (10th Cir. 1993); Sprouse v. Jaqer, 806 P.2d 219, 226
(Utah App. 1991) ("Because these complex issues were so intertwined, we find
the court acted within its discretion in its award of attorney fees")).
In applying the established Utah law regarding common facts and related
legal theories, the Court of Appeals found that Dejavue successfully defended
against the breach of contract counterclaim and accepted the trial court's findings
that Dejavue's own claims were inter-related and based upon a common core of
facts, which provided a basis for the award. Id. at fl 21. Of perhaps more
immediate significance is the fact that U.S. Energy never objected to the trial
court's Findings of Fact that Dejavue prevailed on the counterclaim (R at 1667;
14

Findings at fl 7) or that the claims advanced by Dejavue were based on "interrelated legal theories and arose from a common core of facts." R. at 1670;
Findings at fl 19.
At this stage, U.S. Energy appears to concede that the Court of Appeals
correctly affirmed the reasonableness of the fees awarded to Dejavue. As
described supra, Dejavue presented detailed billing statements and expert
affidavits to support the reasonableness and necessity of Dejavue's requested
fees. R. at 1444-56. U.S. Energy presented no contrary evidence. Thus, as with
every other appeal issue. U.S. Energy waived the issue before the trial court.
U.S. Energy has failed to identify any issues decided by the Court of
Appeals that are in conflict with prior decisions or that involve issues of first
impression. The Court of Appeals' affirmance of the attorney's fee award is
proper, based on settled Utah case law, and should not be disturbed.

CONCLUSION AND STATEMENT OF RELIEF SOUGHT
Dejavue urges the Court to recognize, first, that this is not a case that
involves "special and important reasons" for the Court's granting the requested
writ. The Utah Court of Appeals affirmed the judgment of the trial court, largely
because U.S. Energy failed to preserve the issues it now argues on appeal.
In the event that the Court for some reason determines that the requested
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Writ should be granted, Dejavue is confident that, upon full briefing and oral
argument, the Court will be convinced that the result reached by the Court of
Appeals was correct and that the judgment of the trial court was properly
affirmed. But, again, there is no valid reason for the Court or the parties to incur
the expenditure of resources that would attend such an exercise.
Dejavue requests that the Petition be denied and requests its fees
opposing U.S. Energy's Petition.
RESPECTFULLY SUBMITTED this ggaay of February, 2000.
Bugden, Collins & Morton L.C.

/ALTERA, BUGDEN, JR.
TARA L. ISAACSON
BUGDEN, COLLINS & MORTON
Attorneys for Respondent Dejavue, Inc.
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I hereby certify that, on t h e 2 i day of February, 2000,1 caused to be
served two true and correct copies of the foregoing RESPONDENT'S BRIEF IN
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AND DELIVERY
U.S. MAIL
OVERNIGHT MAIL
TELECOPY (FAX)

Merrill F. Nelson
KIRTON & McCONKIE
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AND DELIVERY
U.S. MAIL
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TELECOPY (FAX)

Kenneth A.B. Roberts, Jr.
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500 East 8th Avenue
Denver, CO 80203
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